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 1.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE VS. AXXERA 
HEARING ON MOTION FOR LEAVE TO FILE RECORDS UNDER SEAL 
FILED BY APPLIED MATERIALS, INC. 
* TENTATIVE RULING: * 
 

Granted. The MSA qualifies for protection under CRC 2.550.  The Court finds: 

(1)  There exists an overriding interest that overcomes the right of public access to the 
MSA; 

(2)  The overriding interest supports sealing that exhibit; 

(3)  A substantial probability exists that the overriding interest will be prejudiced if the it is 
not sealed; 

(4)  The proposed sealing is narrowly tailored; and 

(5)  No less restrictive means exist to achieve the overriding interest. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE VS. AXXERA 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY APPLIED MATERIALS, INC. 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  The MSA requires that this matter be heard in Santa Clara.  Moving 
party to be responsible for paying for any required transfer fees. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE VS. AXXERA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 4.  TIME:  9:00   CASE#: MSC17-00258 
CASE NAME: HALL VS. PUBLIC STORAGE 
HEARING ON MOTION FOR RECONSIDERATION OF MSJ 
FILED BY PUBLIC STORAGE 
* TENTATIVE RULING: * 
 
The hearing on this motion was inadvertently calendared by the court on less than the 75 days’ 
notice required by CCP § 437c (a)(2).  Therefore, the parties are required to appear to discuss a 
new date for the hearing.  The new date could be January 20, 2020, if all parties agree, or it 
might require a continuance of the trial date.  
 
While the court is not addressing the substance of the motion now, the Opposition that plaintiff 
filed on 11/4/15 raises several issues that require discussion.  First, plaintiff argues that 
defendant has no right to bring this motion because the motion is based on the same grounds 
as defendant’s previous motion and thus violates CCP § 437c (f)(2).  However, the court denied 
defendant’s previous motion “without prejudice,” so this argument lacks merit. 
 
Second plaintiff’s Opposition appears to re-argue to some extent two issues that the court 
previously decided:  (1) that the provisions of the contract limiting damages to $5,000 are not 
invalid because defendant failed to sign the contract or because the contract affects the public 
interest under Tunkl v. Regents of University of Cal. (1963) 60 Cal.2d 92, 96; and (2) that 
summary adjudication was granted to defendant on the Second Cause of Action, for Fraud.  
Any new Opposition should not ignore those prior rulings. 
 
However, plaintiff’s Opposition also shines light on a possible ambiguity in the court’s prior ruling 
regarding the Second Cause of Action.  The Complaint alleges one representation that the court 
previously ruled is not actionable:  a February 7, 2016 representation that if plaintiff paid $2,000 
in cash she could keep her account current.  (See Complaint, ¶ FR -2; Opp. at 4:9-12.)  The 
court ruled this representation is not actionable because the lien sale had already occurred 
before the representation was made.  But the Complaint may also allege a separate deceit 
theory – earlier concealment that the lien sale was planned for January 2016.  (See Complaint, 
¶ FR-3.)  If plaintiff is pursuing such a theory, the court did not intend to preclude it in the prior 
order.  In that event, defendant is given permission to expand the scope of its motion to address 
that theory.  However, if defendant does so, it will have to file new or amended opening papers 
and give another 75 days’ notice, thus requiring a continuance of the trial. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02374 
CASE NAME: VAZQUEZ VS. FORD MOTOR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC17-02443 
CASE NAME: MAES VS. CSAA INSURANCE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AAA OF NORTHERN CALIFORNIA, NEVADA & UTAH 
* TENTATIVE RULING: * 
 
Vacated.  A dismissal of AAA OF NORTHERN CALIFORNIA, NEVADA & UTAH was filed on 
November 6, 2019. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00188 
CASE NAME: MACKENZIE VS. AMEZQUITA 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY MACKENZIE REALTY CAPITAL, INC. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00898 
CASE NAME: FRANK M. VERLANDER  VS.  KERRY MURPHY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY KERRY J. MURPHY, MARGARET S. MURPHY 
* TENTATIVE RULING: * 
 

Appearance required. This hearing will address the various documents that have been 

filed in redacted form with unredacted copies lodged conditionally under seal with the Court. 

The hearing on the motion for summary adjudication will be continued to December 5, 2019.  

Complaint 

The unredacted complaint was lodged with this Court on May 10, 2018. This is the only 

document where parties have brought a motion to seal. However, the motion for sealing 

provided an insufficient basis for sealing the document. On July 11, 2018, the Court issued a 

tentative ruling denying the motion to seal the complaint, but gave Plaintiffs an opportunity to file 

a second motion to seal by August 3, 2018. That ruling was uncontested and became this 

Court’s order on July 12, 2018. A second motion to seal was never filed and did not ask the 

Court to file the unredacted complaint per CRC 2.551(b)(6). Consequently, the unredacted 

complaint should be picked up by Plaintiffs promptly. Alternatively, it may be possible for the 

Court to file the unredacted complaint in this case if requested to do so by the parties. Currently, 

the only complaint on file in this case contains redactions, which may make it difficult for the 

Court to rule on the pending motion for summary adjudication. 
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Motion for Summary Adjudication Moving Papers 

Redacted versions of the moving papers were filed on August 8, 2019 and unredacted 

copies were lodged with the Court the same day. More than 10 days have passed and there is 

no motion to seal these documents. Therefore, the unredacted documents will be placed in the 

public file per CRC 2.551(b)(3)(B).  

Opposition Papers 

Most of the opposition documents were filed with the Court in their unredacted form after 

two attempts to have these documents lodged with the Court. The only exception appears to be 

the opposition memorandum. The Court does not have an unredacted version of this 

memorandum. Plaintiffs may file an unredacted copy of the opposition memorandum by 

November 14, 2019.  

Reply Papers 

Redacted reply papers were filed on November 1, 2019 and unredacted copies were 

lodged with the Court the same day. The Court notes that per the CRC, if no request to seal 

these papers is filed by November 12, 2019, the unredacted copies will be placed in the Court’s 

public file. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01028 
CASE NAME: VASQUEZ VS. MEYER 
HEARING ON MOTION TO BIFURCATE OR SEVER 
FILED BY MARSHALL MEYER, BIRCHWOOD, LLC, 
* TENTATIVE RULING: * 
 
Denied, except as to any punitive damage phase of the trial. Most of the witnesses will testify 
both as to liability and damages, so bifurcation will not be in the interest of judicial economy.  

  

10.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES  VS.  VENTURI 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of VENTURI 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
Continued to November 21, 2019 at 9:00 a.m. per written stipulation. 
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11.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES  VS.  VENTURI 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended CROSS-COMPLAINT 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
Continued to November 21, 2019 at 9:00 a.m. per written stipulation. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01074 
CASE NAME: MS SERVICES  VS.  CHARLES STORM 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY MS SERVICES, LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01738 
CASE NAME: CRUZ VS. RUSHMORE LOAN MANAGEMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES LLC, US BANK N.A. 
* TENTATIVE RULING: * 
 
Continued to 12/12/19 at 9:00 AM in Dept. 33. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT  VS.  HASSAN 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
( PER EX PARTE ORDER FILED 09-12-19 ) 
* TENTATIVE RULING: * 
 
 

Plaintiff’s request for a preliminary injunction against foreclosure is granted in part.  

The Court hereby issues a five-month preliminary injunction that will expire automatically at the 

end of the day on April 7, 2020, unless it is dissolved or extended by further order.  This relief is 

conditioned on plaintiff posting an undertaking in the sum of $ 1,000.00, on or before 

November 22, 2019.  The basis for this ruling is as follows. 
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A. Preliminary Matters. 

Plaintiff’s evidentiary objections, filed on October 4, 2019, are sustained.  Mr. Nejat 

has not established personal knowledge of the matters that are the subject of his declaration, 

has not stated his qualifications as a custodian of records, and has not adequately authenticated 

Exhibits “A” and “B” to his declaration. 

Defendant Franklin’s request for judicial notice, filed on October 28, 2019, is denied as 

superfluous.  Papers filed in this action are before the Court as a matter of course, without the 

need for judicial notice.  (See, Roth v. Plikaytis (2017) 15 Cal.App.5th 283, 291-292.) 

B. The Merits. 

In order to properly decide this request for a preliminary injunction, the Court must 

assess the likelihood that plaintiff will prevail on the merits.  However, doing so is difficult at this 

time, because the pleadings are not yet at issue.  Defendant Franklin’s opposition arguments 

are primarily addressed to the legal merits of the causes of action set forth in the original 

Complaint.  But plaintiff has just filed a First Amended Complaint, and the merits of that pleading 

have not yet been tested by demurrer. 

The Court has exercised its discretion to issue a five-month preliminary injunction based 

on a weighing of the relative interim harm to each side.  Plaintiff would obviously be harmed by 

the loss of a unique parcel of real property through foreclosure, and by the negative effect of a 

foreclosure on her credit rating.  Defendant Franklin, on the other hand, has failed to 

demonstrate that it would suffer substantial harm through a five-month delay. 

The key legal question, as between plaintiff and defendant Franklin, would appear to be 

whether the subject deed of trust is void, as opposed to merely voidable, because it was 

allegedly recorded as part of a scheme to defraud plaintiff.  The Court hopes that this issue will 

be briefed more helpfully in the context of any renewed demurrer.  The three decisions so far 

cited by plaintiff on the issue, Henley, Yvanova, and Little, were not helpful to the Court.  And 

defendant Franklin, for its part, sidesteps the issue entirely. 

The Court has given plaintiff the benefit of the doubt on this issue because a forged deed 

of reconveyance is void, and obtaining an interest in property through fraud would appear to be 

analogous to obtaining such an interest through forgery.  (See, Wutzke v. Bill Reid Painting 

Serv. (1984) 151 Cal.App.3d 36, 43-44.  See also, Trout v. Taylor (1934) 220 Cal. 652, 656 

[an undelivered deed or a deed in blank is void].)  The Court asks each side to devote more 

thorough attention to the issue in future filings. 

C. The Undertaking. 

 The Court has set the undertaking at $ 1,000 in light of (1) the short term of the 
preliminary injunction, and (2) the lack of any admissible evidence from defendant Franklin 
concerning how defendant might be harmed through the injunction.  (See, Oiye v. Fox (2012) 
211 Cal.App.4th 1036, 1062 [no error in setting undertaking at $ 1,000 where “[d]efendant made 
no evidentiary showing of his likely damages in the event the preliminary injunction is later 
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determined to have been wrongfully issued”].)  The Court does not know, for example, the 
extent of the equity in the subject real property over and above the amount that defendant 
claims to be owed. 

 

  

15.  TIME:  9:00   CASE#: MSN18-2604 
CASE NAME: MILLER FAMILY WINE CO.  VS. CUSTOMVINE CORP. 
SPECIALLY SET HEARING ON: OSC WHY YOU SHOULD NOT MAKE RECORDS 
AVAILABLE  /  SET BY COURT 
* TENTATIVE RULING: * 
 
After review of Respondents’ Further Response to Order to Show Cause and having received 
no objection from Petitioner and for Good Cause shown the Court denies the Writ.  This matter 
is dismissed. 

 

  

16.  TIME:  9:00   CASE#: MSN19-1774 
CASE NAME: CLARK VS. CONTRA COSTA DENTAL 
HEARING ON WRIT OF MANDATE  ( PER EX PARTE ) 
* TENTATIVE RULING: * 
 
              The Court reviewed and considered the declarations of Petitioner Alma Clark and 
Respondent’s Counsel’s Declaration.  The Court particularly notes Exhibit 10 attached to 
Petitioner Clark’s declaration.  Kristian Ross-Patchin, current Director of Membership for the 
California Dental Association submitted a declaration at the direction of the CDA legal office,  
explains how the tripartite membership works among the American Dental Association, 
California Dental Association and the component societies for each county in California.  She 
states the both CCDS and MCDS approved Dr. Clark’s request to remain in the CCDS, 
notwithstanding the fact that she may no longer live, work, or practice in Contra Costa. (Ross-
Patchin Decl., ¶15(A).)  The CDA recognized and approved the transfer exception as a final 
resolution to Dr. Clark’s request.  It is the CDA’s determination that unless Dr. Clark either (1) 
notifies CDA of her intention to cancel or void the approved transfer exception or (2) no longer 
lives, or works, or practices in either Marin or Contra Costa, she will remain assigned by the 
CDA as a member of the CCDS.  (Ross-Patchin Decl., ¶16.)  
  
 Ross-Patchin further declares that, “Any assertions by the CCDS that Dr. Clark cannot 
currently be a member of the CCDS because she is not a member of the MCDS; or, does not 
live, work, or practice in Contra Costa County are irrelevant to CDA’s determination that she is a 
bona fide member of the CCDS based upon her approved transfer exception request by both 
the CCDS and the MCDS.”  (Ross-Patchin Decl., ¶17.) 
 
 The Court’s questions regarding Dr. Clark’s eligibility for membership in CCDS have 
been satisfied.  The Court re-issues it tentative ruling as follows: 
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 Petitioner Alma J. Clark’s Petition for Writ of Mandate, pursuant Code of Civil Procedure 
section 1085 is granted.   
 
 
Background 
 
 Plaintiff/Petitioner Alma J. Clark is a licensed, practicing dentist, currently employed with 
the California Department of Corrections and Rehabilitation as the Supervising Dentist at San 
Quentin.  Defendant Contra Costa Dental Society (“CCDS”) is a component society of and 
chartered by the California Dental Association (“CDA”). Clark has been a member in good 
standing with CCDS for approximately 14 years and CDA for approximately 20 years.  Petitioner 
has dual membership in component societies--Contra Costa County and Marin County.   
 
    Petitioner alleges she was nominated, ran unopposed, and was duly elected at 
the CCDS General Membership on or about October 17, 2017 to serve a second term in 
the Trustee-Elect/Trustee position.  Petitioner was installed by the CCDS in January 2018.  
(RJN, Exh.5)   
 
   On August 16, 2019, after serving as CCDS Trustee-Elect for some nine months since 
January 2019, the CCDS Board sent Petitioner a Notice of Removal as CDA Trustee, pursuant 
to Section 90 of the CCDS Bylaws.  The reason given was; “you were not elected for a second 
terms as CDA Trustee.”  “You were invited to participate in the CCDS Trustee Election before 
the deadline of July 15th 2019 but chose not to, and questions on your eligibility to represent 
CCDS remain unanswered.” (RJN, Exh. 8.)   
 
Petition 
 
 Petitioner, Dr. Alma Clark, seek a writ to be issued pursuant to CCP § 1085 ordering 
CCDS, by and through its Board, to immediately vacate its action to remove Dr. Clark from the 
office of Trustee and restore her to that office. Code of Civil Procedure § 1085 provides: 
 
A writ of mandate may be issued by any court to any inferior tribunal, corporation, board, or 
person, to compel the performance of an act which the law specially enjoins, as a duty resulting 
from an office, trust, or station, or to compel the admission of a party to the use and enjoyment 
of a right or office to which the party is entitled, and from which the party is unlawfully precluded 
by that inferior tribunal, corporation, board, or person. 
  
 Dr. Clark maintains she has no plain, speedy, and adequate remedy at law.   
 
 
Standard of Review 
 
 “‘A traditional writ of mandate under Code of Civil Procedure section 1085 is a method 
for compelling a public entity to perform a legal and usually ministerial duty. [Citation.] The trial 
court reviews an administrative action pursuant to Code of Civil Procedure section 1085 to 
determine whether the agency's action was arbitrary, capricious, or entirely lacking in 
evidentiary support, contrary to established public policy, unlawful, procedurally unfair, or 
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whether the agency failed to follow the procedure and give the notices the law requires. 
[Citations.]’”(American Federation of State, County & Municipal Employees v. Metropolitan 
Water Dist. (2005) 126 Cal.App.4th 247, 261.) “In determining whether an agency has abused 
its discretion, the court may not substitute its judgment for that of the agency, and if reasonable 
minds may disagree as to the wisdom of the agency's action, its determination must be upheld.” 
(Ibid, internal quotation omitted) 
  
 
 Writ of Mandate Requirements 
 
 “A writ of mandate lies under Code of Civil Procedure section 1085 ‘to compel the 
performance of a legal duty imposed on a government official’ or ‘a public body.’ [Citations.]   
(Public Employment Relations Bd. v. Bellflower Unified School Dist. (2018) 29 Cal.App.5th 927, 
939.) “There are two basic requirements for a traditional writ of mandate to issue: ‘(1) [a] clear, 
present and usually ministerial duty on the part of the respondent …; and (2) a clear, present 
and beneficial right in the petitioner to the performance of that duty ….’ [Citations.]”  (American 
Federation of State, County & Municipal Employees v. Metropolitan Water Dist. (2005) 126 
Cal.App.4th 247, 261-262.)    
 
 
Ministerial Duty  
 
 “A writ of traditional mandamus (Code Civ. Proc., § 1085) may be used to compel the 
performance of a duty that is purely ministerial in nature or to correct an abuse of discretion.” 
(Squire v. County of Los Angeles (2018) 22 Cal.App.5th 16, 22.) “‘A ministerial duty is one that 
is required to be performed in a prescribed manner under the mandate of legal authority without 
the exercise of discretion or judgment.’ [Citation.]” (Cape Concord Homeowners Assn. v. City of 
Escondido (2017) 7 Cal.App.5th 180, 189.)  Here, Dr. Clark argues the CCDS Board had a 
ministerial duty to abide by its bylaws, which do not provide it with any authority to remove and 
replace Dr. Clark for the office of Trustee.  Petitioner argues the CCDS has a legal duty to 
refrain from interfering with Dr. Clark’s rights to hold the office of Trustee and her responsibilities 
as Trustee.  Respondent violated its duties when it decided to remove Dr. Clark from her 
lawfully held position. 
 
 Respondent maintains Section 90 of the CCDS bylaws allow its Board to remove any 
CCDS officer by two-thirds vote, when it is in best interest of the Society.  Section 90 provides, 
“Any director or officer may be removed by the Board of Directors whenever, in its judgment, the 
best interest of the Society would be served thereby.” Petitioner argues that a trustee is neither 
a “director” nor an “officer” and therefore not subject to removal by the CCDS Board under 
Section 90.  Respondent argues that based on the plain meaning of the word “officer” a “trustee” 
falls within the dictionary definition of “officer.”  “Officer” is defined as a “person who holds an 
office of trust, authority, or command.”  (Opposition, 5:12-14.)  Respondent argues a trustee is 
a person elected to hold an office of trust and vested with fiduciary duties, therefore a trustee is 
an officer.   
 
 First, as Petitioner argues, the CCDS bylaws seem to make a distinction between and 
officer, director, and trustee and the bylaws do not appear to regard a trustee as an officer of the 
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society.  In Section 20 of the CCDS bylaws entitled, “Eligibility,” it states “Only an active member 
of the Society shall be eligible to serve in an elective office or as a California Dental Association 
Trustee.” (Emphasis added.) (RJN, Exh. 2, p. 11.)  Also, the CCDS bylaws defines the 
Composition of the Board of Directors at Chapter III, Section 10.  It states, “The Board of 
Directors shall be composed of the elected officers of the Society, the editor, the district 
representatives, and members at large.  The Trustee(s) and the Trustee-Elect shall be non-
voting guests of the Board of Directors.”  (RJN, Exh. 2, p. 9.)  
 
 Moreover, the CCDS bylaws provide that the Trustee has primary responsibility to 
the California Dental Association. The duties of the Trustee are defined in the CDA bylaws.  
(RJN, Exh. 2, p.17.)  CCDS bylaws, section 80, entitled “Vacancies,” provides for filling various 
offices.  After stating how to fill a vacancy in the office of President and President-Elect, it states, 
“Any other vacancy in an elective office, except for the position of the representative to the 
Board of Trustees of the California Dental Association, shall be filled by the Board of Directors. 
(Emphasis added.) (See Chapter V, Section 50, of the Bylaws of the California Dental 
Association.)  (RJN, Exh. 2, p. 18, Section 80(C).) Chapter V, Section 50 of the CDA bylaws 
provides for the removal of the trustee by a majority of the vote of the members of the board.  
(RJN, Exh. 1, p. 8.) CDA bylaws, Chapter V, Section 60 provides that the in the event of a 
vacancy in the office of trustee, the component in which said vacancy occurs shall select a 
member of that component to fill the remainder of the unexpired term. (RJN, Exh. 1, p.8.)  
 
 The Bylaws of the CCDS and CDA are clear that the trustee’ primary duty is to the CDA. 
The trustees are installed by the CDA House of Delegates. The CCDS Board of Directors 
cannot fill a trustee vacancy and CDA bylaws address the removal of trustees.  Therefore, 
a reasonable interpretation of Section 90 of the CCDS bylaws does not authorize the CCDS 
Board of Directors to remove a trustee to the CDA. 
 
 Even if the Board of Directors were empowered to remove Dr. Clark as trustee, pursuant 
to Section 90, the stated reason for the removal is not supported by evidence.   
 
Dr. Clark’s Election to Trustee-Elect in October 2017 
 
 Respondent CCDS Board decided to remove Petitioner because she was not elected for 
a second term as CDA Trustee.  The evidence shows Petitioner was duly elected for a second 
term as CDA Trustee-Elect.  
 
 The CCDS bylaws provide that Active Members in good standing shall be eligible for 
election or appointment to any office, committee, or agency.  Petitioner has been an active 
member of the CCDS for about 14 years.  During this time, she has either practiced in and/or 
maintained a residence in Contra Costa County.  (Clark Reply Decl., ¶11.) When petitioner 
obtained employment with the California Dept. of Corrections at San Quentin, she applied for 
and was approved for both Dual Membership status ad for a Transfer Policy Exception by the 
Executive Director of CCDS.  (Clark Reply Decl., ¶11.)  
 
  For nomination and election of Trustee to the California Dental Association, the bylaws 
of the CDA and the CCDS must be read together.  Section 11 of the CCDS bylaws provides 
there shall be an elected trustee(s) from the Contra Costa Dental Society to Board of Trustees 
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of the California Dental Association in accordance with the bylaws of the California Dental 
Association.   
  
 Section 40 of the CCDS bylaws provide that the rules for election of the Trustee to the 
CDA shall be as prescribed in the bylaws of the CDA.  (RJN, Exh. 2, p. 13, § 40(B)(5).)  The 
CDA bylaws provide that the individual trustees are elected by the component society and shall 
be installed as trustees of the Association at the House of Delegates. (Exh 1, p. 8.)  The CDA 
bylaws provide that the term of office of a trustee shall be three years.  The CCDS bylaws 
provide, “The Trustee-Elect shall be limited to at least one year, after which time he/she shall be 
installed as Trustee by the CDA House of Delegates.” (Exh. 2, p.13.)   
 
  Sometime in 2014, Dr. Clark was nominated and duly election to serve as Trustee-
Elect/Trustee.  She served a term from January 2015 - January 2018.  In mid-summer of 2017, 
Dr. Michael Stokes, CCDS Nominating Committee Chair, asked Dr. Clark if she had interest in 
seeking reelection to the Trustee position.  (Verified Petition, ¶ 20.) Petitioner indicated that she 
would be interested.  (RJN, Exh. 4.)  Dr. Clark was included with the 2018 slate of candidates. 
The Nominating Committee Chair presented the slate 2018 of nominees, including Alma Clark, 
DDS for Trustee, and Alma Clark, for CDA Trustee-Elect.  (RJN, Exh. 5.)   
 
 On the 2018 slate of candidates, Dr. Michael Stokes included the following paragraph: 
“The above individuals will officially be elected with the exception of the President Dr. Michael 
Stokes, Past President Dr. Benjamin Tsaur, Treasurer Dr. Edward Agyekum, and CDA 
Trustees, Drs. Sanjay Patel and Alma Clark, with the approval of the members at the October 
17, 2017 General Member Meeting….”   (RJN, Exh. 5.)   
 
 Based on this paragraph, Respondent argues in the Opposition that Dr. Clark was not 
duly elected.  Neither party explains this paragraph, but the Court notes that Alma Clark’s name 
appeared both for CDA Trustee and CDA Trustee-Elect. The CCDS bylaws provide that the 
Trustee-Elect shall be elected at the October General Membership Meeting during the Trustee’s 
second or fifth year as Trustee.”  (Exh. 2, p.13.)  Here, Dr. Clark was nominated for Trustee-
Elect during her second year as trustee. Perhaps that explains why her name appeared in the 
paragraph as one of the exceptions (“CDA Trustees Drs. Sanjay Patel and Alma Clark”) not to 
be officially elected. Clark was not running as Trustee again, but for a new term as Trustee-
Elect. She was completing her last year as Trustee. Alma Clark, CDA Trustee Elect indisputably 
appears on the 2018 slate of candidates.  (RJN, Exh. 5.)    
 
 The Respondent’s only other evidence in support of its position that Petitioner was not 
duly elected at the October 2017 CCDS general meeting, is the declaration of the current CCDS 
president, Sahar Jaffrey, who states that based on her personal knowledge, Dr. Clark was never 
elected to a second term as Trustee.  (Jaffrey Decl., ¶5.)  However, the evidence submitted by 
Petitioner contradicts Jaffrey’s declaration.   
 
 In support of Petitioner’s position that she was duly elected, Petitioner submits the 
declaration of Benjamin Tsaur, President of CCDS at the time of the election.  Tsaur presided 
over the October 2017 general membership meeting where the 2018 slate of nominated 
candidates was elected, including Alma Clark who was seeking election to the office of Trustee-
Elect. (Tsaur Decl., ¶6.)  He declares that he stood up in front of the meeting attendees, and in 
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the same manner as done in the past, held up the 2018 slate of candidates and asked the 
general membership if there were any opposition to the slate of unopposed candidates.  Dr. 
Clark was unopposed for the Trustee-Elect position. No objections were lodged. Consistent with 
the bylaws and past practices, Petitioner was elected.  (Tsaur Decl., ¶6.)   
 
 Dr. Dalia Perez-Salinas, current Vice President of the CCDS filed a declaration stating 
she received the 2018 slate of candidates and knew Dr. Clark was running unopposed.  She 
declared that she was informed the election occurred as it had in past practices. (Discussed 
above.)  She recalls that current present of CCDS, Dr. Jaffrey, was also on that 2018 slate of 
candidates and elected in the same manner as Dr. Clark. 
 
 Finally, in support of Petitioner’s position is Clark’s verified petition.  Clark was a 
percipient witness to her own election and she was present at the October 2017 general 
membership meeting.  (Clark Reply Decl. ¶20.)   
 
 
Respondent’s Other Reasons for Removal 
 
  The August 16, 2019 CCDS Board of Trustee letter also states, “You were invited to 
participate in the CCDS Trustee Election before the deadline of July 15, 2019 but chose not to, 
and questions on your eligibility to represent CCDS remain unanswered. As to Dr. Clark’s failure 
to participate in the subsequent CCDS Trustee Election, it was unnecessary for her to do so.  
The evidence shows Dr. Clark was elected in October 2017 as trustee-elect, with the second 
term beginning in January 2018. Under the bylaws, “The term of office of an elected Trustee to 
the Board of Trustees of the California Dental Association shall be established by the bylaws of 
the California Dental Association.  The Trustee-Elect shall be limited to at least one year, after 
which time he/she shall be installed as Trustee by the CDA House of Delegates.”  (RJN, Exh. 2, 
p. 15, Section 50.) Chapter V, Section 30 of the CDA bylaws provide the term of office a trustee 
shall be three years.  (RJN, Exh. 1, p. 8.)   
 
 As to eligibility to serve as trustee, the CDA bylaws provide “A trustee must be a dentist 
member in good standing of this association and of the component society form which the 
dentist was elected. The letter does not specify the eligibility questions, but Dr. Clark provides 
evidence of her good standing with CCDS for approximately 14 years.  Petitioner provide 
evidence of that she has either practiced or maintained a residence in Contra Costa County.  
(Clark Reply Decl., ¶¶ 5, 11, and 12.)   
 
 The CCDS Board has a clear, present and ministerial duty to restore Dr. Clark to 
the position of trustee, a position to which she is legally entitled by reason on her election in 
October 2017.   
 
Clear and Beneficial Right 
 
 When there is an abuse of discretion, and a clear, unreasonable and arbitrary invasion of 
private rights, courts will assume jurisdiction over such societies or corporations.  Courts will 
compel adherence to the charter, but no more. (Lawson v. Hewell (1897) 118 Cal. 613, 620.)     
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Here, Dr. Clark, having been duly to the office of Trustee-Elect/Trustee in October 2017 for a 
second term by the CCDS Board, and having served the completed Trustee-Elect term, and 
approximately nine months of the remaining two years in office of Trustee, has a beneficial 
interest in the issuance of a writ of mandate.   
 
 The writ of mandate shall issue.  Petitioner has demonstrated a clear, present, and 
ministerial duty on the part of the CCDS Board to restore Petitioner to her duly elected position 
and Petitioner has demonstrated ad beneficial interest in the writ of mandate.   
 
Petitioner’s Request for Judicial Notice 
 Petitioner requests the Court to take judicial notice of the following: 

1. Exhibit 1—California Dental Association Bylaws 
2. Exhibit 2—Contra Costa Dental Society Bylaws 
3. Exhibit 3—Email sent to Plaintiff ad Petitioner Clark from CDA President 
4. Exhibit 4—Email dated July 13, 2017 from Petitioner to CCDS Executive Officer 
5. Exhibit 5—Email notice from Dr. Michael Stokes 
6. Exhibit 6—Copy of Minutes from CDA Board of Trustees Meeting, July 27 and 28, 2018 
7. Exhibit 7—Series of email exchanges between Petitioner, Stokes, and Natasha Lee 
8. Exhibit 8—Letter dated August 16, 2019 form Sahar Jaffrey, CCDS President 

 
 The Court takes judicial notice of Exhibits 1, 2 and 8.   “‘Judicial notice is the recognition 
and acceptance by the court, for use by the trier of fact or by the court, of the existence of a 
matter of law or fact that is relevant to an issue in the action without requiring formal proof of the 
matter.’ [Citation.]” (Poseidon Development, Inc. v. Woodland Lane Estates, LLC (2007) 152 
Cal.App.4th 1106, 1117.)  The Court declines to take judicial notice of items 3-7. 
 
Respondent’s Objection to Exhibit 7 (Email from Natasha Lee) 

1. Objection 1 (Lack of Foundation)—Overruled 
2. Objection 2 (Hearsay)—Overruled 
3. Objection 3 (Not properly the subject of judicial notice)—Sustained. 
4. Objection 4 (Not authenticated) Overruled. 

 

  

17.  TIME:  9:00   CASE#: MSN19-1903 
CASE NAME: CLAIM OF KAYLEE EVANS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
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18.  TIME:  9:00   CASE#: MSN19-1936 
CASE NAME: THORNTON VS. UNITED LENDING 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION 
FILED BY MATTHEW THORNTON AND CHRISTI THORNTON 
* TENTATIVE RULING: * 
 
Vacated, per fax of petitioners’ counsel on October 30, 2019. 

 

 

 
ADD-ONS 

 

 

19.  TIME:  9:01  CASE#: MS19-0664 
CASE NAME: STEA VS. JP MORGAN CHASE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DANIEL STEA 
* TENTATIVE RULING: * 
 
Appear. 

 

 

20.  TIME:  9:01  CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA 
HEARING ON MOTION TO APPOINT RECEIVER & FOR PRELIMINARY INJUNCTION 
FILED BY SILVIO GARAVENTA 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to appoint a receiver, and for a preliminary injunction, is denied in full.  

The basis for this ruling is as follows. 

 A. Receiver. 

  A-1. The Absence Of Good Cause. 

 The Court has denied plaintiff’s motion to appoint a receiver because plaintiff has not 

persuaded the Court that this drastic remedy is necessary.  Plaintiff offers no evidence that 

defendant Mehrzad Azari is mismanaging the subject businesses in a manner that is causing 

harm to the businesses; plaintiff simply objects to the amount of compensation that Mr. Azari is 

receiving from the profits of the businesses.   This is an objection that can be fully remedied 

through an award of monetary damages. 

  A-2. The Threat of Disruption. 
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The appointment of a receiver would inevitably disrupt the smooth operation of what are 

currently successfully managed businesses.  The Court finds that this disruption would pose a 

far greater threat to the businesses than maintaining the status quo, particularly in light of two 

factors addressed in the opposition papers. 

The first factor is that the gas station business is a franchise, and the franchise 

agreement authorizes the franchisor to terminate if the franchisor is not satisfied with a 

proposed transition to new management.  Plaintiff speculates that the proposed receiver could 

navigate such a transition successfully, without causing such a termination.  The Court, 

however, sees no good reason to take such a grave risk. 

The second factor is that the premises of the gas station business are currently 

undergoing major renovations.  The potential for delay and cost increases associated with 

having new management take over responsibility for monitoring and supervising such 

renovations is manifest. 

  A-3. The Cost. 

 The decision of whether to appoint a receiver is almost entirely discretionary.  (See, 

Elson v. Nyhan (1941) 45 Cal.App.2d 1, 4.)  In exercising this discretion, a judge should bear in 

mind the substantial expense of paying a receiver -- and the receiver's attorney: 

Receivers are often legal luxuries, frequently representing an extravagant cost to 

a losing litigant.  When it appears that no reasonably certain benefit will result to 

one litigant, and a distinct disadvantage will result to another, courts should 

weigh carefully the propriety of appointing a receiver. 

(Elson, supra, 45 Cal.App.2d at 5.) 

 In the case at bar, the cost of a receivership would be greatly increased by the 

acrimonious nature of the relationship between plaintiff and Mr. Azari.  In an action that is barely 

a month old, the court file is already on Volume 2, with each side obviously willing to spare no 

legal expense.  Nor is this the first litigation between the two; an earlier, fiercely litigated action 

(No. C16-01476) dragged on for more than two years. 

 The Court has no doubt that if a receiver were appointed in this action, every aspect of 

the receivership would be contested.  The receiver would have to ‘lawyer up’ in order to protect 

himself.  And all of this would greatly add to the inherently expensive nature of any receivership 

imposed upon active businesses.  The Court finds that plaintiff has provided no justification for 

incurring such expense in the case at bar. 

 B. Preliminary Injunction. 

 Plaintiff’s request for a preliminary injunction is ancillary to his request for the 

appointment of a receiver: plaintiff seeks an injunction that would prohibit Mr. Azari from 

interfering with the receiver’s running of the subject businesses.  Accordingly, because the Court 

has denied the motion to appoint a receiver, the Court must deny this ancillary request as well.  
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Further, plaintiff has made no showing of a threat of irreparable injuries.  (See, Intel Corp. v. 

Hamidi (2003) 30 Cal.4th 1342, 1352 [plaintiff seeking injunction “must ordinarily show that the 

defendant's wrongful acts threaten to cause irreparable injuries, ones that cannot be adequately 

compensated in damages”].)  As was noted above, the alleged misconduct that plaintiff 

complains of can be fully remedied through an award of monetary damages. 

 C. Evidentiary Objections. 

 The Court rules as follows on plaintiff’s evidentiary objections: 

No. 1: Azari Dec., ¶ 3.  Overruled in part.  The evidence is relevant, but 

Mr. Azari’s characterization of the Circle K franchise agreement is 

an improper legal opinion. 

No. 2: Azari Dec., ¶ 4.  Sustained.  The evidence is relevant, but the 

language constitutes an improper legal opinion and improper oral 

evidence of the contents of a writing. 

No. 3: Azari Dec., ¶ 5.  Overruled.  A warning letter from the franchisor is 

relevant, and it is not offered for the truth of the matters asserted; 

it is a statement of the franchisor’s interpretation of the parties’ 

agreement, which is relevant to the risk of a franchise termination. 

No. 4: Azari Dec., ¶ 6.  Sustained as irrelevant, and because no 

adequate foundation has been laid for this opinion. 

No. 5: Azari Dec., ¶ 7.  Overruled.  Mr. Azari may be presumed to have 

personal knowledge of monthly profits, and an adequate basis for 

giving an opinion concerning the health of the businesses he 

operates. 

No. 6: Azari Dec., ¶ 9.  Sustained as to the speculation that certain works 

of improvement would not be completed if a receiver were 

appointed.  Overruled as to the existence of such works of 

improvement. 

No. 7: Azari Dec., ¶ 10.  Sustained.  This language is speculative and 

impermissibly vague as to financing, and Mr. Azari has not 

adequately explained the basis for his opinion that the companies 

will require a capital call if they do not receive financing. 

No. 8: Azari Dec., ¶ 12.  Overruled.  As the manager of the businesses 

and a board member, Mr. Azari may be presumed to have 

personal knowledge of distributions to plaintiff and of responses to 

document requests. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/07/19 

 
 

- 17 - 

No. 9: Montes Dec., ¶ 9:  Overruled.  Given his close association with the 

subject businesses, Mr. Montes has established an adequate 

foundation for this opinion. 

No. 10: Montes Dec., ¶ 10:  Overruled.  Given his close association with 

the subject businesses, Mr. Montes has established an adequate 

foundation for this opinion. 

No. 11: Montes Dec., ¶ 14:   Sustained.  Mr. Montes has failed to provide 

an adequate foundation for this opinion. 

No. 12: Oswald Dec., ¶ 2:  Overruled.  As the franchisor representative, 

Ms. Oswald may be presumed to have knowledge of the 

governing franchise agreement. 

No. 13: Oswald Dec., ¶ 3:  Overruled.  The franchisor’s interpretation of 

the parties’ agreement is relevant to the risk of a franchise 

termination. 

No. 14: Oswald Dec., ¶ 3:  Overruled.  The franchisor’s interpretation of 

the parties’ agreement is relevant to the risk of a franchise 

termination. 

No. 15: Oswald Dec., ¶ 4:  Overruled.  The franchisor’s procedures for 

approving a transfer of franchise management are relevant to the 

risks of business disruption and franchise termination. 

No. 16: Oswald Dec., ¶ 5.  Overruled.  Ms. Oswald has adequately 

established a basis for personal knowledge of these facts. 

 

 

21.  TIME:  9:02   CASE#: MS19-0664 
CASE NAME: BOSCO CREDIT VS. FRASIER 
SPECIALLY SET HEARING ON: HEARING ON MOTION TO QUASH SERVICE OF  
SUMMONS  /  SET BY COURT 
* TENTATIVE RULING: * 
 
Appear. 
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22.  TIME:  9:05   CASE#: MSC19-01778 
CASE NAME: LEVY VS. MES 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY ROSE LEVY 
* TENTATIVE RULING: * 
 
Appear. 

 

 

23.  TIME:  11:00  CASE#: MSC19-00664 
CASE NAME: BERGQUIST WOOD McINTOSH  VS.  KENNETH R. BERGQUIST 
COURT TRIAL- SHORT CAUSE / 1 DAY (S) 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


